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SECTION A
OVERVIEW OF THE TRANSPORTATION CONFORMITY
REQUIREMENTS AND PROCESS

This Section provides information on:

< Which trangportation conformity requirements gpply and when; and
< Anoveview of the conformity process.

The statutory bags for trangportation conformity is found in the Clean Air Act Amendments (CAA) of
1990.! In addition, the Intermodal Surface Transportation Efficiency Act (ISTEA) of 1991,2 and now the
Transportation Equity Act for the 215t Century (TEA-21)® reinforced the need for coordinated
trangportation and ar quality planning through the metropolitan planning provisons. The CAA conformity
provisons areinterpreted through regulationsthat set out the procedures and criteriafor compliance. The
regulations governing implementation requirements areincluded in the Environmenta Protection Agency’s
(EPA) transportation conformity rule* and ISTEA’s metropolitan planning regulaions®

WHAT IS TRANSPORTATION CONFORMITY?

Trangportation conformity is a way to ensure that Federal funding and gpproval are given to those
trangportation activities that are congstent with air quality gods. It ensures that these transportation
activities do not worsen air quality or interfere with the “purpose’ of the SIP, which is to meet the
NAAQS.® Mesting the NAAQS often requires emissions reductions from mobile sources.

According to the CAA, transportation plans, programs, and projects cannot:

< Create new NAAQS violations,
< Increase the frequency or severity of existing NAAQS violations, or

1 CAA 8176 (c); 42 U.S.C. §§7401 to 7671(q).

2 |STEA of 1991, Public Law 102-240, Dec. 18, 1991.

3 TEA-21, Public Law 105-178, June 9, 1998.

# 40 CFR Parts 51 and 93, asamended by 62 FR 43780, Aug. 15, 1997.

523 CFR Part 450, 49, CFR Part 613.

6 Any activity (funded, approved, permitted, etc.) undertaken by Federal agencies, other than the FHWA
and the FTA, isgoverned by separate, general conformity regulations.
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< Delay atanment of the NAAQS.

APPLICABILITY OF TRANSPORTATION CONFORMITY REQUIREMENTS

Below we discuss the gpplicability of the trangportation conformity requirements including what the
requirements are, where they apply and when they apply. The trangportation conformity rule includesthe
following provisions on gpplicability:’

§93.102 Applicability.
(a) Action applicability.
(1) Exceptasprovided for in paragraph (c) of this section or §93.126, confor mity determinations
arerequired for:
(i) Theadoption, acceptance, approval or support of transportation plansand transportation
plan amendments developed pursuant to 23 CFR part 450 or 49 CFR part 613 by an MPO or
DOT;
(i) The adoption, acceptance, approval or support of TIPs and TIP amendments devel oped
pursuant to 23 CFR part 450 or 49 CFR part 613 by an MPO or DOT; and
(iii) The approval, funding, or implementation of FHWA/FTA projects.
(2) Conformity determinations are not required under this rule for individual projects which are
not FHWA/FTA projects. However, 893.121 applies to such projects if they are regionally
significant.

(b) Geographic Applicability. The provisions of this subpart shall apply in all nonattainment and
maintenance areas for transportation-related criteria pollutants for which the area is designated
nonattainment or has a maintenance plan.
(1) The provisions of this subpart apply with respect to emissions of the following criteria
pollutants: ozone, carbon monoxide (CO), nitrogen dioxide (NO,), and particles with an
aerodynamic diameter less than or equal to a nominal 10 micrometers (PM ).
(2) The provisions of this subpart apply with respect to emissions of the following precursor
pollutants:
(i) Volatile organic compounds (VOC) and nitrogen oxides (yox) in 0zone areas,
(i) nox IN NO, areas; and
(i) VOC, \ox, and PM 4 in PM,, areas if the EPA Regional Administrator or the director of
the Sate air agency has made a finding that transportation-related precursor emissionswithin
the nonattainment area are a significant contributor to the PM,, honattainment problem and
has so notified the MPO and DOT, or if the applicableimplementation plan (or implementation
plan submission) establishes a budget for such emissions as part of the reasonable further
progress, attainment or maintenance strategy.
(3) The provisions of this subpart apply to maintenance areas for 20 years from the date EPA
approves the area’ srequest under 8107(d) of the CAA for redesignation to attainment, unless
the applicableimplementation plan specifies that the provisions of this subpart shall apply for

7 40 CFR §93.102, as amended by 62 FR 43780, 43803, Aug. 15, 1997.
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mor e than 20 years.

(c) Limitations®.
(1) Projectssubject to thisregulation for which the NEPA process and a confor mity determination
have been completed by DOT may proceed toward implementation without further conformity
deter minations unless mor e than three year s have elapsed since the most recent major step (NEPA
process completion; start of final design; acquisition of a significant portion of the right-of-way;
or approval of the plans, specifications and estimates) occurred. All phases of such projects
which were considered in the
conformity determination are also included, if those phases wer e for the purpose of funding final
design, right-of-way acquisition, construction, or any combination of these phases.

(2) Anew conformity determination for the project will berequired if thereisa significant change
in

project design concept and scope, if a supplemental environmental document for air quality
purposesisinitiated, or if three years have elapsed since the most recent major step to advance
the project occurred.

WHAT ACTIONS ARE SUBJECT TO TRANSPORTATION CONFORMITY?

Exhibit 7 provides an overview of the conformity process and shows the key components of a
transportation conformity determination. Each of the componentsis discussed below.

Transportation Plansand Transportation | mprovement Programs

40 CFR 58 FR 62190, Nov. 24, 1993

Thisruleappliesonly to the confor mity of transportation plans, programs, and pr ojects devel oped,
funded, or approved under title 23 U.S.C. or the Federal Transit Act. Criteria and proceduresfor
determining the conformity of all other Federal actions “ general conformity” including highway
and transit projects which require funding or approval from a Federal agency other than FHWA
or FTA, are promulgated in a separate rule.

40 CFR 58 FR 62205, Nov. 24, 1993

Recipients of title 23 U.S.C. or Federal Transit Act funds include recipient agencies at any level
of State, county, city, or regional government. Privatelandownersor developers, and contractors
or grant recipients (including local government agencies) which are only paid for services or
products created by their own employees, are not considered recipients of funds. That is, if an
agency receivestitle23 U.S.C. or Federal Transit Act funds and then usesthe fundsto pay private
landowners or developers, contractors, or grant recipients, the private entities/contractor s/grant
recipients are not thereby considered recipients of Federal funds for the purposes of this
requirement, and their other non-Federal projects would not be subject to this requirement.

8 This section of the rule (93.102(c)) was affected by the March 2, 1999 Court decision.
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Furthermore, projects which do not involve any participation by recipients of Federal fundsare
not subject to this requirement.

The CAA requiresthat trangportation plans, programs, and projectsin nonattainment or maintenance areas
that are funded or approved by the FHWA or FTA be in conformity with SIPs through the process
described in the EPA’ stransportation conformity regulation. Following are excerpts from the preambleto
the 1993 transportation conformity rule that discuss the issues of recipient agencies and conformity of
actions funded or approved by Federa agencies other than FHWA/FTA.

ISTEA, and now TEA-21 require that M POs have transportation plansin place that present atwenty-year

perspective on trangportation investments for the region. The transportation improvement program (TIP)
isamulti-year prioritized list of fiscally-constrained projects (three-to-seven years)
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Exhibit 7
Transportation Conformity Process
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proposed to be funded or approved by FHWA or FTA. The TIP must be consistent with the conforming
trangportation plan, and the TIP must be found to conform to the SIP. Specificdly, the

trangportation plan/TIP must result in emissions consstent with those alowed in the SIP. Regiondly
sgnificant® transportation projects, regardless of funding source, must be accounted for in the planVTIP
conformity analysis. In rurd nonattainment or maintenance aress the State department of transportation
must ensure that regionaly significant Federaly funded or approved projects conform to the SIP.

Project Level Conformity

FHWA/FTA projects must be found to conform before they are adopted, accepted, approved or funded.
With some exemptions'® (e.g. safety, landscaping and other projects with neutral or de minimisemissions
impacts), transportation projects: 1) must come fromaconforming transportation plavTIP, 2) the design
concept and scope of the project that wasin place a the time of the conformity finding must be maintained
through implementation, and 3) project design concept and scope had to be sufficiently defined to
determine emissions a the time of the plan/TIP conformity determination. If a project does not meet the
above three criteria, its emissons, when consdered with the emissons projected for the conforming
trangportation plan and program, can not cause the plan and program to exceed the emissons budget in
the SIP. Areasthat have carbon monoxide (CO) or particulate matter (PM-10) problems must aso show
that new locdized violaions (or “ hot spots’) of those pollutantswill not result from project implementation.

WHO M AKES CONFORMITY DETERMINATIONS?

The MPO and U.S. DOT (FHWA/FTA) have aresponsibility to ensure that the transportation plan and
programwithin the metropolitan boundaries conform to the SIP. In metropolitan aress, the governing board
of eech MPO mug formally make a conformity determination on its transportation plarvVTIP prior to
submitting them to the U.S. DOT (FHWA/FTA) for review and approva. Conformity determinations for
projects outside of these boundaries are the respongbility of the U.S. DOT (FHWA/FTA) and the project
sponsor, which usudly isthe State DOT.

Inaddition, the Nationad Memorandum of Understanding issued on April 19, 2001, providesthe EPA and
DOT with aframework for coordinating and working through issuesin the conformity and SIP processes.
Specificdly, the MOU’ s provisions ensure thet:

1) EPA and DOT consult on conformity determinations before DOT’ s gpprova process;

% 40 CFR §93.101, as amended by 62 FR 43803, Aug. 15, 1997. Regionaly significant project means a project
that is on afacility which servesregional transportation needs and would normally be included in the modeling of a
metropolitan area’ s transportation network, including, asaminimum, al principal arterial highways and all fixed
guide-way transit facilities that offer asignificant alternative to regional highway travel.

10 40 CFR §93.126, as amended by 62 FR 43816-7, Aug. 15, 1997.

[11-A-6



2) the conformity rul€ sprovisonsare appropriately applied with regard to conformity determinations; and

3) adequateinteragency consultation persigsthrough the planning and conformity processestoidentify and
resolve issues prior to a conformity lapse or freeze.

WHERE DOES TRANSPORTATION CONFORMITY APPLY?

Transportation conformity appliesin the following aress™:

< All EPA-designated nonattainment areas for transportation-related criteria pollutants,

< Maintenance areas™ for transportation-related criteria pollutants for 20 years from the date EPA

approves the State’ s request for redesignation as a maintenance area.

TO WHICH POLLUTANTS OR POLLUTANT PRECURSORS DOES TRANSPORTATION CONFORMITY
APPLY?

Trangportation conformity gpplies to the following criteria pollutants:

Ozone,

Carbon monoxide (CO),

Nitrogen dioxide (NO,), and

Particles with an aerodynamic diameter less than or equa to 10 microns (PM-10).

N N NN

Trangportation conformity appliesto the following precursor pollutants:

< Volatle organic compounds (VOCs) and nitrogen oxides (yox) in 0zone nonattainment arees,
< nox Innitrogen dioxide (NO,) areas; and
< VOC, yox, ad particulate matter in PM-10 areas under the following conditions.

40 CFR §93.102(b)(2)(iii)

“..if the EPA Regional Administrator or the State air agency has made a finding that
transportation-related precursor emissions within the nonattainment area are a significant
contributor to the PM,, nonattainment problem and has so notified the MPO and DOT, or if the
applicable implementation plan (or implementation plan submission) establishes a budget for such

11 23 U.S.C. §8101-128, The National Highway System Designation Act of 1995, limited conformity to only
nonattainment and maintenance areas.

2Maintenance area means any geographic region of the United States previously designated
nonattainment pursuant to the CAA Amendments of 1990 and subsequently redesignated to attainment subject to
the requirement to develop a maintenance plan under section 175A of the CAA, as amended. 40 CFR 893.101, as
amended by 62 FR 43802, Aug. 15, 1997.
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emissions as part of the reasonable further progress, attainment or maintenance strategy.”
FREQUENCY OF TRANSPORTATION CONFORMITY DETERMINATIONS

40 CFR §93.104

a) Conformity deter minationsand confor mity redeter minationsfor transportation plans, TIPs, and
FHWA/FTA projects must be made according to the requirements of this section and the
application implementation plan.

(b) Frequency of conformity determinations for transportation plans.

(1) Each new transportation plan must be demonstrated to conform befor e the transportation plan
is approved by the MPO or accepted by DOT.

(2) All transportation plan revisions must be found to conform before the transportation plan
revisions are approved by the MPO or accepted by DOT, unless the revision merely adds or
deletes exempt projectslisted in §93.126 or 893.127. The conformity deter mination must be based
on the transportation plan and the revision taken as a whole.

(3) The MPO and DOT must deter mine the confor mity of the transportation plan no lessfrequently
than every three years. If more than three years elapse after DOT's conformity deter mination
without the MPO and DOT determining conformity of the transportation plan, the existing
conformity determination will lapse.

(c) Frequency of conformity determinations for transportation improvement programs.

(1) A new TIP must be demonstrated to conform before the TIP is approved by the MPO or
accepted by DOT.

(2) A TIP amendment requires a new conformity determination for the entire TIP before the
amendment is approved by the MPO or accepted by DOT, unless the amendment merely adds or
deletes exempt projects listed in 893.126 or §93.127.

(3) The MPO and DOT must deter mine the confor mity of the TIP no lessfrequently than every three
years. If morethan three years elapse after DOT’ s confor mity deter mination without the MPO and
DOT determining conformity of the TIP, the existing conformity determination will lapse.

(4) After an MPO adopts a new or revised transportation plan, conformity of the TIP must be
redetermined by the MPO and DOT within six months from the date of DOT's conformity
determination for the transportation plan, unless the new or revised plan merely adds or deletes
exempt projectslisted in 88 93.126 and 93.127. Otherwise, the existing confor mity determination
for the TIP will lapse.

(d) Projects. FHWA/FTA projects must be found to conform before they are adopted, accepted,
approved, or funded. Conformity must be redetermined for any FHWA/FTA project if threeyears
have elapsed since the most recent major step to advance the project (NEPA process compl etion;
start of final design; acquisition of a significant portion of the right-of-way; or approval of the
plans, specifications and estimates) occurred.

(e) Triggers for transportation plan and TIP conformity determinations. Conformity of existing
transportation plans and TIPs must be redetermined within 18 months of the following, or the
existing conformity determination will lapse, and no new project-level conformity deter minations
may be made until conformity of the transportation plan and TIP has been deter mined by the MPO
and DOT;

(1) November 24, 1993;

(2) The date of the Sate’ s initiation submission to EPA of each control strategy implementation
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plan or maintenance plan establishing a motor vehicle emissions budget;

(3) EPA approval of a control strategy implementation plan revision or maintenance plan which
establishes or revises a motor vehicle emissions budget;

(4) EPA approval of an implementation plan revision that adds, deletes, or changes TCMs; and
(5) EPA promulgation of an implementation plan which establishes or revises a motor vehicle
emissions budget or adds, deletes, or changes TCMs.

WHEN | SA TRANSPORTATION CONFORMITY DETERMINATION REQUIRED?
Conformity must be determined:

< Ore year dter the effective date of a nonattainment designation in an area that is designated
nonattainment for the first time (newly designated nonattainment ares).

< Prior to gpprova of new transportation plansTIPs or plan/TIP amendments, and

< Prior to Federd approva or funding of projects.

For newly designated nonattainment areas, the one year grace period noted above results from an
amendment to Section 176(c) of the Clean Air Act by the Congressin the FY' 2001 EPA Appropriations
Act. Thisoneyear grace period only appliesto areas that are newly designated nonattainment and does
not affect areas that were previoudy designated nonattainment or which have been redesignated to
attainment for any nationa ambient air quality standard pursuant to section 175(A) of the CAA. See
Appendices A and F.

How OFTEN M UST CONFORMITY BE DETERMINED?13

< At least every three years for transportation plans/TIPs;
< For TIPs, within six months of MPO approva of anew or revised transportation plan;
< Within 18 months of:
-the date of initid SIP submisson establishing motor vehicle emissions budget(s);
-EPA approval of a SIP that creates or revises a budget;
-EPA approval of a SIP that adds, deletes, or changes TCMs, and
-EPA promulgation of a Federa Implementation Plan (FIP) which creates or revises a budget or
adds, deletes, or changes TCMs.

WHEN DOESTHE THREE-YEAR CLOCK START FOR A TRANSPORTATION PLANOR TIP?

The three-year clock starts whenthe DOT makes the conformity determination on the MPO plan or TIP,
not the date when the MPO transmits the plan to DOT. If more than three years elgpse after the DOT

13 40 CFR §93.104(e), as amended by 62 FR 43780, 43804, Aug. 15, 1997.
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makes aM PO conformity determination, and anew conformity determination isnot made, thentheexigting
conformity determination will lagpse. Refer to Chapter 1 for a complete discussion of plavTIP
requirements.

WHAT ISA CONFORMITY LAPSE?

40 CFR 893.101, as amended by 62 FR 43802, August 15, 1997, Definitions

Lapse means that the conformity determination for a transportation plan or TIP has expired, and
thus there is no currently conforming transportation plan/TIP.

A conformity lapse occurs when an areafailsto satisfy the frequency requirements (time frame for making
aconformity determination). A lapse can dso result fromaSIPfalure. A discussion on conformity lgpsing,
causes and consequences is provided in Chapter 4.

Transportation planning regulations require that, in nonattainment and maintenance aress, the long range
(20-year) trangportation plan be updated every three years. This schedule should aso correspond with the
three-year frequency requirement for a transportation conformity determination.

WHAT ARE THE M AJOR REQUIREMENTSOF THE TRANSPORTATION CONFORMITY PROCESS?

The mgor requirements of the transportation conformity process include:

Interagency consultation,

Regiond emissons andyss,

Project level andysis,

For TCMsthat are included in an gpproved SIP, assurance of timely implementation of TCMSs,
and

< Certan ISTEA, now TEA-21, planning requirements (e.g., fiscal congraint) (see Chapter 3).

N N NN

I nteragency Consultation

The interagency consultation process is the forma coordinating mechanism among transportation and air
agency affsand iscentra to the entire conformity process. Interagency consultation isdiscussed in detall
in Chapter 2. The interagency consultation procedures apply to the development of the SIP, the
transportation plan, the TIP, projects, and conformity determinations. Exhibit 13 in Chapter 2 showsthe
genera requirements and typical roles and responsibilities of the agencies involved in transportation
conformity. Theinteragency consultation process, which istailored to each area, must be documented and
incorporated into the SIP as a conformity SIP revison. In addition, the conformity SIP revision includes
verbatim incorporation of specific trangportation conformity ruleprovisons. A completediscussonof SIP
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requirementsis provided in Part 111, Section B.
Regional Emissions Analysis

Regiond emissons andyss must be conducted in order to assess the regiond impacts that transgportation
investmentswill have on emissionswithin the nonattainment or maintenancearea. Thelatest EPA-approved
emissons models must be used to estimate regiond emissons. These estimates are derived from grams
of pollutant per mile traveled and are based upon the output of the travel demand modd. The generd
requirements for conducting regiona emissons analyss which gpply to dl areas at dl times are discussed
in detail in Chapter 5. Specific requirements for regiona andysisthat are based upon pollutant type and
classification are discussed in Chapters 6, 7, & 8.

Project Level Emissons Analysis

INnCO and PM-10 nonattainment and maintenance areas, FHWA/FTA projectsmust befound to conform
before they are adopted, accepted, approved or funded. Therule'* prohibits any FHWA/FTA project
from causing or contributing to any new localized CO or PM-10 violaions or the increasing the severity
of exidting violaions. Trangportation projects must conform to the following criteria

< Projects must come from a conforming trangportation plav/TIP;

< The design concept and scope of the project at the time of NEPA approva must be congstent with
the regiond conformity analysis or anew conformity determination and analysisis required; and,

< The project design concept and scope must be sufficiently defined at the time of the conformity
determination on the Plan and/or TIP to determine emissions.

If aproject does not meet the above three criteria, the project cannot be found to conform. The project
mugt beincludedinthe plan/TIP and itsregiond emissons analyss according to thefinad design and scope.
Chapter 5 includes a discussion of exceptions to these criteria for projects which have completed the
NEPA process. Section F discusses the project level anaysis requirements and procedures for projects
not from a conforming plan TIP.

Where Does Project Level Analysis Apply?

Project level conformity andysisgppliesonly to CO and PM-10 nonattainment and maintenance areas and
is based on quantitative analyss using gpplicable EPA gpproved air qudity modds. Air quality dispersion
modds (e.g. CALINE4, CAL3QHC) are used to evaluate locdized impacts (project level impacts) of
carbon monoxide emissons and nonattainment and maintenance areas may establish their own CO
protocols through the conformity SIP and interagency consultation processes.

14 40 CFR §893.116, 93.123, asamended by 62 FR 43780, 43810, 43815, Aug. 15, 1997.
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Areas can establish their own proceduresfor quantitative analysiswith EPA gpprovd. In somecases, and
with EPA approval, qualitative analysis may be used. Quantitative PM-10 hot-spot anaysiswill not
be required until EPA releases modeling guidance on this issue and announcesit inthe Federal Register.
However, quditative PM-10 hotspot analysisisrequired prior to project-level approvas. Theconsultation
process should be used to complete the quditative analyss, and this andysis should be documented in the
conformity determination.

For Which Projects I's Quantitative Analysis Required?
Quartitative andysisis required™ for the following:

< Projectsin or affecting locations, areas, or categories of stesthat are identified in the gpplicable SIP
as Stesof violation or possble violation;

< Any project affecting one or more of the top three intersections with the highest traffic volumes, or
worst level of service (LOS) in anonattainment or maintenance areaasidentified in the applicable SIP,
and,

< Projects affecting intersections at leve of service (LOS) D, E, or F, or those projected to change to
LOSD, E, or F because of increased traffic volumes.

TRANSPORTATION CONTROL M EASURES

The rule defines trangportation control measures (TCMs) as.
40 CFR 893.101, as amended by 62 FR 43780, 43803, August 15, 1997

Any measure that is specifically identified and committed to in the applicable implementation plan
that is either one of the typeslisted in 8108 of the CAA (See Exhibit 14), or any other measure for
the purpose of reducing emissions or concentrations of air pollutants fromtransportation sources
by reducing vehicle use or changing traffic flow or congestion conditions. Notwithstanding the
above, vehicletechnol ogy-based, fuel-based, and maintenance-based measureswhich control the
emissions from vehicles under fixed traffic conditions are not TCMs for the purposes of this
subpart.

When are TCMsincluded in a SIP?

Nonattainment and maintenance areas can include TCMs in the SIP as control measures to support the

15 40 CFR §93.123(a), as amended by 62 FR 43815, Aug. 15, 1997 providesthat “ these procedures shall be

used..., unless different procedures devel oped through the interagency consultation process required in 40 CFR
893.105 and approved by the EPA Regional Administrator are used.”
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SIP's demonstration or as contingency measures.’® If TCMs are included as control measures in the
goplicable SIP, they mugt be implemented and timely implementation demonstrated as part of the
conformity determination. A detailed discusson of TCMs including criteria for enforcesbility, public
participation, timely implementation and andysis techniquesis discussed in Chapter 3.

When Do TCMs Need to Be Implemented?

If TCMsareincluded in the SIP, they must meet al SIP requirements (See Section B) and metropolitan
planning requirements under 23 CFR 450 (See Chapter 1). Compliance with the SIP requirements will
ensure that such TCMs can be implemented.

What Is Timely Implementation of TCMs?

In areas where TCMs are included in an approved SIP, the MPO, the State, and DOT must ensure that
TCMs have funding consstent with the SIP schedule for timely implementation. This is required for a
conformity determination and is incorporated into the conformity process to insure that TCMs are not
postponed due to lack of a funding commitment. This can be a useful toal in reinforcing the linkages
between SIPs and transportation plansand TIPs, and may requirelocd, regiona, and State transportation
offidds to makeinvestment trade-offs between projectsto ensure those TCM sincluded in gpproved SIPs
are implemented. Chapter 3 discusses specific criteriafor determining timely implementation of TCMs.

16 42 U.S.C. §7502, Section 172 (c)(9).
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